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* IN'THE MATTER OF AN ARBITRATION

II
BETWEEEN

b

The Corporation of M.{Lssey Hall and
Roy Thomson Hall ("tie employer")

 AND |

LAT.S.E. Local 58 ("the union")

And in the matter of a griei%énce conc@ming the assignment of

 work and

the "wage guarantee" for ceirtam "permanent employees"

(the "house crew") who normally worx at Roy Thomson Hall.

|I-

doo2/023

|

BEFORE: R.O.MadDowell  (Sole Arbitrator)
APPEARANCES: |
b
For the Union: | BEI’HE%& Pl;‘ishbein ~ (Counsel)
| Bill E{amlton | |
William -I alepka
(and othjrs)
For the Employer; Charles Humphrey  (Counsel)
Sandy Caistonguay
Brett Ratﬁdall

A hearing in this matter was held in [Toronto, on April 2, ::2002.
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I- Introduction; what this case is about, in brjef

Thig arbitration proceeding concerns the

assign work to four "permanent employees”, whr.l

It also involves the application of the negotiated 1

For ease of reference, I will adopt the parties' ters

as the "Roy Thomson house crew".

The problem arises because Roy Thomsor

that its concert auditorium is closed® While the 4

;
wants to move the "Roy Thomson honse crew" to'L

KOSKIE MINSKY

ABC

way in which the employer wishes to
normally work at Roy Thomson Hall,
!Wage guarantee” for those employees.
H

ninology, and refer to these individuals

« Hall is mlrmnﬂy' being renovated, so

onstruction is ongoing, the employer

Massey Hall, where they will work on

l‘
the performances of the Toronto Symphony Orchestra ("the TSO"), which would have

been held at Roy Thomson Hall, if'were it not for tLle construction.

I'\
i
I

As the employer sees it, the four employ:

work ("TSO stage work") that they would nort:

:es are being assigned to do the same

aally have done - albeit in a different

building; and their assignment to Massey Hall is nﬂl sensible and cost-effective disposition

of its permanent work force. The employer says

Thomson house crew, unless they are willing to dy

Massey Hall. Nor should the employer have to "c

Hall, when the Roy Thomson house crew is availal
;

b
hat it should not have to pay the Roy

» their regular work (the TSO work) at
il in" extra stage employees at Massey

le, and relatively idle,

Boo3,023
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The union does not dispute that this maE/ geem "sensible" from the employer's

perspective. However, the union asserts that the Ej‘permanent employees" comprising the
¢

4

"Roy Thomson house crew" cannot, be assignied tq work at Magsey Hall, Under the terms

of the current collective agreement, they can Snly be used at Roy Thomson Hall,
Moreover, under the terms of that collective agreenent, the employess are also entitled to

I

2 salaty guarantee, af Roy Thomson Hall, regardlq'sss of the volume of work available for

them to do there,

R —— T, =

In the union's submission, the emplo;%rer's proposed disposition of these
"permanent employees" is coutrary to the ferms oi};'a collective agreement that was signed
only a few months ago (August 2001); and woulfi. result in a loss of work opportunities
for other unemployed union members, By muvinf]; the Roy Thomson house crew from
Roy Thomson Hall to Massey Hall for a few mont Ii'xs - something that has never happened

before and which the union says the employer i not entitled to do - the employer is
4 P
I

avoiding its obligation to call in out of work unign members to do the "TSO woik" at

Massey Hall. In the union's submission, the Roy 'ffhomscm house crew is being asked to
do work at Massey Hall which otherwise would bEa (and in the union's view should be),

|

done by other union members.

. .
The union acknowledges that a "wage guaantee” is a little unusual. One seldom
findg snch things i a collective agreement. Nev%arthelaas, according to the union, the

I
;
employees in the Roy Thomson "house crew" are entitled to their full wage guarantee,

T o
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E
even though the ongoing construction meays that the work that they would normally do
i

at Roy Thomson Hall is either not being done 3 all, or is being done at Massey Hall,

(where the TSO is now playing). In the urion's sx;:bzrﬁssion, that is the whole purpose of
' !

the wage guarantee: it shifts the burden of uncertal'mty to the employer, so that permanent

employees on the Roy Thomson house crew will be paid the negotiated amount,

regardless of the volume of work that is available for them So, the union posits: if a

visiting orchestra engagement is unexpectedly cajicelled and the theatre is "dark" for a

couple of weeks, the house crew still get paid. An

Ll

T

d, in the union's submission, the closure

for renovations is no different - except, of coursef that unlike an unexpected cancellation

. : !
or change of plags, the rencvations and their effectiwere totally foreseeable.

|
& % W

The parties are agread that T have been praperly appointed under the terms of the

collective agreement and that I have Jurisdictionjto hear and determine the matters in

[

dispute between them %

I

i
The parties are further agreed that if I figd that there has been a2 breach of the
collective agreement, I may remain seized in the P;vemt that there is any issue about the

s
amount of compensation (if any) to which particula); employees might be entitled.

&

The provisions of the eollective agreement Ethat are central {o the dispute read, in

part, a3 follows: ;

[
i
T
b
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ARTICLE 3 - UNION SECURITY E

d.1 The Manager agrees to employ only fﬂtage employees supplied by the

i

Union and who are members in good stand}fng by (sic) the Union.

razm

4
3.2 The Union agrees to supply the numbgr of competent persons required
by the Maneger to perform work under thefprovisions of thig Agreement,

[

3.3 The Employer may refuse tn employ Er may demand replacement for
ALy stage employee in an intoxicated condition.

ARTICLE 5 - PERMANENT EMPLOYEES

3.1 The Manager shall employ at Massey Holl on a permanent basis
during the lerm of the Agreement a Heod Electrician, whose employment
shall be guaranteed a minimum of forty [40) hours pay per week for a
minimum of forty (40) weeks per year comrnencing September 15.

5.2 Notwithstanding the above, the Manager and the Union agree to meet
during the first week of January of each year to review the non-service
weeks in the balance of the season to lesseh the forty (40) week guarantee
by up to ten (10) weeks. 1.

5.3 Notwithstanding the above, for the current year commencing
September 15, 1996, the Manager and the {Union agree to reduce the forty
(40) week guarantee to thirty five (35) weels,

5.4 The Manager shall employ at Roy Thomson Hall on o permanent
basis three Heads of Department, whose-i'ihuctions shall be those of Head
Electrician, Assistant Blectrician (Head 8 ljﬂundma.n) and Property Master
and whose employment shall be gyaranteeqi:’a minimum of forty (40) hours
pay per week for forty-eight (48, weeks)in each calendar year. The
manager will designate the four (4) wesks which are not guaranteed
herein, as vacation time. L

|
5.5 The Manager shall employ at Roy iii'ﬂ_om_fmn Hall a fourth Head,
whose function shall be that of Head Cafpenter and whose employmeni
shall be guaranteed a minimum of forty (1?) hours pay per week for forty
weeks beiween September 5 in June 15, |;

hours pay in any week, Midnight and Sunday performances shall be paid
at two times the basic performance rate. Su‘;_lnday shall not be considered as
part of the forty hour workweel, I

A

5.6 The schedule of rates herein shall ap%;[y to a total of forty (40) to to

doos 023
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5.7 The duties of the aforementioned permanent employess shall be
working of rehearsals and performances apd the maintenance of all stage
equipment, the setting of platforms, dréperies, scemery and orchestra
stands and chairs as required in the respec:tipre theatres.

L
b
5.9 Lectures and audiovisual presentatianii in the concert hall auditorium,
their take-in, set-up and take-out shall be paid on an actual hours worked

basis at the prevailing hourly rate and Fexformance rate shall not be
applicable, .

5.10 All non avditorium events, there take~in, set-up, operation and take-
out shall be paid on actual hiours worked bpsis at the prevailing hourly rate
and performance rate shall not be app]icablfi!.

3.11 Lobby, Patio and Rehearsal Hall audllo set-ups, operations, and take-

downs by permanent employees only, shall be paid as a straight time four

(4) hour call commencing between 8:00 o'clock am. and midmight,
Monday through Saturday. L“

5.12 All employees employed under this article shall be members of the
Union, selected and appointed by the Manaizer, [emphasis added]

The argument focused on those provisions which have been emphasized. Certain

other provisions of the collective agreement will e mentioned later, The background is

not really in dispute.

II - The background in a little more detail !

!
1

I
The employer is a publicly finded corpyration that operates two well known

I

concert facilities in the City of Toronto: Roy Th q'mzcm Hall and Massey Hall (which are
located & few blocks from each other), The uniox represents the "stage employees” who
work at these facilities. The union'’s bargaining nights are confimmed in Article 2 of the

collective agreement, which reads as follows:

B | o (e

Boorso2s
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The Manager hereby recognizes the Union &8 the sole collestive

Bargaining Ageut for all stage employees ol the Union under the

jurisdiction of the Union, in respect of wages, hours of work and all other

working conditions at he concert hall sz‘!zﬁ.led in the City of Toronte and
f

known as "Massey Hall" and af the conce
Toronto, known as "Ray Thomson Hall"

hall situated in the Cily of

As will be seen: the bargaining rights are: defined in respect of employees who
¥

work AT each of the concert halls operated byim

the employer; and in this sense the

recognition clanse uses the same verbal formula that is found in Article 5. The current

collective agreement was sxecuted on August 20, 2001, and remains in force until May

31, 2003,

The collective agreement applies to the "|

(i.e. the "house crews") [see Article 5], and also to

3

nermanent emplovees” at each facility

the casual employees who are called in
|

from time to time, to meet the requirements of this particular client that is using the hall

[see Article 3]. When the labour requirements for
capacity of the house crew at either location, the
resort to the union “hiring hall” for additional work
These casual call-ins supplement the house crew,

augment its work force in accordance with the

2 particular production are beyond the
smployer can (and ray be obliged to)
sr8, whom the union then supplies.

ind give the employer the flexibility to

needs of whatever program i3 being

mounted at its facilities. The distinction between "permanent” employees and casual/call-
{

in employees is evident in a number of provisi(:nns of the collective agreement. (For

example, only "permunent employees” have "“just c:a!}xse protection” - sec Article 15).

q
I
L

@008 /023
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The parties have had & collective bargaininy relationship for many years: and I am

told that most of the language of the collective agieement has likewise been in place for a
very long time. However, the agreement is, tci say the least, relatively sparse and
4
somewhat unusual. I have already mentioned thefwage guarantee, which, on its face, is
unrelated to any work obligation. In addition: there is no provision that addresses the
transfer of workers from one venue to another, t]:E%ere is little mention of "seniority-based
rights", and, unlike most collective agreements,, there is no provision contemplating
layoff and recall. Indeed, the employer concedes fhat, under this collective ggresment, it

i

carnot lay off "permanent employees® even if there is a shortage of work,

In other words, the current collective agreement is quite different from what one

: , . r . .
would typically see in other labour relations cc:ntexrts - even in the "public sector”,
é:

The employer is currently involved in a fwenty million dollar removation of the

Roy Thomson auditorium. As a result of those rexgpvatious, the concert hall will be closed
F

for about six months, from March 18, 2002 un,.%il August 11, 2002. The performance

space where union members normally wotk, is now a construction site, under the control

of Ellis Don, the general contractor co-ordinating the removations. The employer

anticipates that the closure may produce an operating/revenue loss of about one million

ey

dollars.
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The TSO is the largest single client for the;; Roy Thomson concert hall, and under
normgl circumstances, the TSO would be expect{é:d to use that facility quite intensively
between. March 18 and June 30. There would ordigarily be concerts at Roy Thomson Hall
every week - although not every day - and 01:% weekends as well So in order to
accommodate the needs of its major tenant, the‘g: employer has arranged for the TSO
concerts to be held at Massey Hall; and in orddr to do the necessary “staging work"
(lighting, sound, props, facilities etc.), the empﬁoyer has assigned the Roy Thomson

house crew to work at Massey Hall.

:
;
The Roy Thomson house crew is familiar with the needs of the TS0, because that

is work that they customarily do at Roy Thomsc‘;‘n Hall. The work that they are being
¢
asked to do, at Massey Hall, is the work that they ':Jvould have done at Roy Thomaon hall,

but for the renovations. That is why the employer lwants to shift the Roy Thomson house

crew over to Massey Hall in the rather gpecial circumstances in which it finds itself:
|

b
i

There is no assertion that there i a generay right to transfer permanent employees

back and forth between Roy Thomson Hall ind Massey Hall, and the employer
acknowledges that, ordinarily, the Roy Thomson house crew would work exclusively at
Roy Thomson Hall. There is no evidence that the %Roy Thomson house crew ever works

at Massey Hall, even on a limited basis. !

t
i
I
i

The employer says that by providing the Roy Thomson house crew with

employment of the same kind. for the same customer, at Massey Hall, it is meeting the

(ORI R



07/02 2008 11:33 FAX 4189773316

KOSKIE MINSKY

ABC

b

requirements of the collective agreement - an{%l incidentally, avoiding the costs of

engaging additional casual call ins, Moreover, sinc

1s now a construction site, there really isn't work

house crew to do. Thus, having them work at I\/IaL

employet's work force,

It 16 not disputed that, at some point, tow:

the Roy Thomson house crew will have to be b
"commissioning purposes” and for related training

is being installed at Roy Thomson Hall. That may

the summer. However, in the meantime, while the

there 15 nothing much for them to do. 8o in the en

2 the Roy Thomson petformance space
(or much worlk) for the Roy Thomson

L;sey Hall is a sensible disposition of the

|

_“ers the end of the renovation process,
rought back to Roy Thomson Hall for
:011 new light and sound equipment that
:”mvolve several weeks work, later on in
; concert area is closed for renovations,

l L] I -
iployer's view, it makes operational and

economic sense to have the Roy Thomson house ¢rew go over to Massey Hall, and work

on the TSQ concerts - that is, to have the emp

Meassey Hall what they would normally do at Rov

The parties do not agree on how much prg

Ji.OYBES follow "their work" and do at

F‘homscm Hall.

ductive work could be done at the Roy

Thomson location, while the auditorium is being renovated. The union says "quite a bit" -

including painting, maintenance, repair, and othc};' miscellansous duties, of the kind that

the employees may be called upon to do, when th

when the "house is dark”, The union points out

periods between shows, or between performances

paid, even though there are no performances |

10

k

oy have time, between performances or
that, in the nature of things, there are
when the house crew is at work, being

woing on, Moreover, even though the

ido11/023
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!
auditorium is closed, there are other parts of the bu;lLiIdm which are still open, and are still
|

available for events of vatous kinds. Roy Thombson Hall is still operating on a limited

basis, and the anditorium is not the only space whem}‘e events are held.

The union submits that there are all Iinds| of duties that the workers custornarily
perform, or could usefully perform, during those times when then the concert hall is not

in use; for it is in the nature of the business that shivws come and g0, and there are always

periods when the hall is empty. That is why the ugion has negotiated specific protections
for the house crew, so that these "permanent e£ ployees" will not be subject to the

vagaries of the "entertainment market place”. Bué:’ by the same token, the employees are

not "idle" betweeu shows; the employer has work f%pr them to do.

g

The union also points out that, some years E’ago, when the St. Lawrance Centre was
closed for renovations (for 18 months) the penuem;ﬂeut employses were kept on, and kept
busy. In the union's view, there is no reason why ﬁhe employer cannot do the same thing

here,

The union dwes not assert that the kind of {;vm'k1 ot the yolume of work, would be
the same as if there were no renovations. Nor dues%tha union assert that the practice at St.
Lawrence Centre is "binding" on the employer hcir:‘e. However, the union maintaing that,
quite apart from “training and commissioning" wortk that will arise towards the end of the

]
project, there are lots of things for the house créw to do at Roy Thomson Hall in the

meantime,

11
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In summary, the union does not suggest 1§llat the employees should be paid for

doing "nothing". On the other hand, the union doeés say that the employment guarantee is

|
r

geographically rooted at Roy Thomson Hall, an:;l entitles the house crew to payment
i

IJ.
regardless of what or how much work they do.

The employer disagrees with the union‘s;assessmt:nt of how much productive
work might be available for the Roy Thomson house crew, if they were confined to
working at Roy Thomson Hall. In the employer's qivieaw, there simply isn't very much: and
it is certainly less useful to the employer than h‘;aving them do their "normal work" -

which is supporting the TSO concerts that are now Ebeing held at Massey hall.
|

Meore fundamentally though, the employer %LSSBITS that it should not be required to
employ workers to do things that are of little u%’lity or of lesser utility than the other
things that they could do, and are normaily engagqu in. Nor should the employer have to
"make work" for the Roy Thomson house crew, orf‘ have them do things that are better lefi
to Ellis Don or its subcontractors. The employ ;:r says that it isl entitled to have iis
permanent employees continue to do "thefr own iwork" at Massey Hall. The employer

reiterates that it is not requiring the house crew tc:' do anything different than they would

otherwise be doing, if the TSO concerts were being:' conducted at Roy Thomson Hall.

i
g

12
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II1 - How the parties read their collective asrgement

The employer urges me 10 take a broad

oy

and purposive reading of the collective

agresment, so a8 to achieve the "prompt and fait" settlement of this grievance, that is

contemplated by Article 1 (the "Purpose Clause").
the words "af Roy Thomson Hall" in Article 5, an

as to mean, roughly, "in counection with".

The employer submits that, as long as
Thomson house crew is thelr own work, (which is
doing at Roy Thomson Hall, for the client that

Thomson Hall), then the employer should be entit

b
The employer argues that I should give

elastic and functional interpretation, so

i
]
i
L
]

::he work being assigned to the Roy
to say; the work that would have been
would normally have been uging Roy

r:ed to have that work done by the Roy

Thomson Hall house crew, even though they will be situated, geographically, over at

Massey Hall. The employer argues that the pi
guaranteed night to do particular work under parti
to particular territory, or particular geography, DF": work in a particular building, Tt is a

preferred claim to do work in respect of what Roy

Thos, in the employer's submission,
employed” at Roy Thomson Hall, gven when the
Massey Hall. The employer refers me to the variou
the Oxford Dictiopary and Black's Law Dictiong

this business operation, the collectively bargain

pttnanent employment guarantee is a

]

ular economic conditions - not a claim
|\

Thomson Hall does, a3 an institution,
the employees remain "permanently
!y are working for some weeks over at
us definitions for the word "ar” found it
-y, and submits that, in the context of

d guarantee pertains to a particular
k
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mumber of employees, for whom the emplovyer 1;*’ obliged to maintain (and pay for) a

convectign with a particular body of work that they customarily dg (see Article 5.7 which

lists their customary duties), :

The employer does not suggest that it can ﬁnsfer employess promiscuously from
one location to another whenever it wishes, nor 15{1 there any reliance on the management
rights clause, as such, The employer does not say t{bat it has a free hand to assign duties to
the Roy Thomson house crew, when they are avaér at Massey Hall, Rather, the employer
says that in the unusual circumstances of this cas::e, the Roy Thomson Hall house crew

should be regarded as working "az" Roy Thomsoanal[, when they are doing their regular

work, which they would have done at Roy Thomsan Hall, but for the renovations.

F.
L

The employer submits that I should not regd the collestive apreement in a manner

that praduces the "absurd" and "anomalous” results that the union urges: paying people to

do little or nothing, or "make work". In the ccfl'funsel's submission, I should adopt an
f

interpretation that avoids that consequence, whi_ﬁh, he argues, could never have been
contemplated by the bargaining parties, Counsel re;‘-ferrad, inter alia to Re. OECTA & The
Toronto Catholic District School Board (2000)i' 88 L.A.C. (4™ 47, where arbitrator
Marcotte ruled that when faced with con%’peting but linguistically permissible
interpretations, one should consider their reasongbleness, administrative feasibility, and

any anomalous results that might flow from one ingerpretation or the other. I am urged to

adopt the same approach, and reject the union's prr"mposed interpretation or Article 5.

14
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The union replies that the agreement me%a.ns what it says; the employer must
F

maintsin & small permanent erew at Roy Thomsait Hall, and at Masgey Hall; and those
permanent employees are entitled to be paid thega'r salary guarantee, regardless of the
volume or nature of the work that they have to do lEth\fma. Article 5 has two components; a
permanent work assignment AT Roy Thomson EHaIl and AT Massey ; and a wage
guarantee for the employees, which varies, a IE:Lttle, depending on location and job
function. In the union's submission, there is nothi:%g ambiguons or anomalous about that
language; nor is it unreasonable for the employer ko have to abide by what it has agreed

to - particularly where, as here, the timing and effect of the revovations must have beeg

known to the employer in August 2001, at the time that the current collestive agreement

|

was being negotiated. ?

The union submits that there is nothing "a;'_:_bSurd" about giving these words their
plain meaning; and the fact that the outcome may {%se more expensive or "lass productive",
for the employer, does not relieve the employer Iaf its obligations. Nor would it justify
what the union asserts is a patently unreasonable gnterpretation of the agreement. In the
umon's submission the words "gf Roy T%omf@an Hall" mean just that: situated
geographically within the building and grounds 5: that make up the facility commonly
known as Roy Thomson Hall. Likewise the wmrdsi.”a_t Massey Hall' mean "at" or "in" the
building honsing the Massey Hall auditorium,
f
g
In the union's submmssion: under the curre%ut collective agreement, the permanent

house crew at Roy Thomson Hall must be maintaiied af Roy Thomson Hall: and it is not

I

A
i
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required to work af Massey Hall, for which diﬂ‘eirent provisions apply. If there is extra

work at Massey Hall, the employer should call

Article 3 of the agreement.

IV - Discussion and Decision

'n out of work union members under

:

§
I

Let me begin by observing that I have copsiderable sympathy for the employer's

position - and for the commercial setting in which!

that an arbitrator should lightly conclude that!

employees would be paid for domg little or nothin

the parties intended that one grouping of employe

]
38 would remain idle, in one part of the
I

/it is currently operating. I do not think
\the barpaining parties intended that

7, Nor should one readily conchude that

operation, 8o that others could be called in, unnef:

that it would not promote the long-term health ol

%

wessarily, somewhere else. And I agree

a publicly funded institution if it were

obliged to operate (and be seen to operate) in a ujganner which was manifestly inefficient -

particularly in today's environment, when the
obvious, and the TS8O itself stands on the brink o
employer's position does "make sense”.
On the other hand, this is not an "interest &

my own view of what is just and equitable in all 1]

to be a "fair balance" between employer and empd

ascertain the intention of the parties (and their m1

words of that they had nsed in the written documg

f
T
|
E
16 |
F

oressures on the arts community are
|

F bankruptcy. Objectively speaking, the

d

whitration” in which I may be guided by

1e cireurnstances ~ or by what 1 believe

lOyee interests. Rather, T am obliged to
pective rights and obligations) from the

nt: giving those words their ordinary or

doi7/023
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plain meaning, unless there is some clear indicatitn that the parties intended otherwise,

|
Almost 50 vears ago, in Re Massey-Harris Limitefd (1953) 4 L.A.C. 1575, Gale J. put it

this way: t

... {we] must ascertain the meaning of wlilat is written into a clause and
give effect to the intention of the signatories to the Agreement as so
expressed. If, on its face, the clause is log[:'-'cal and is unambiguous, we are
required to apply its language in the semse in which it is used
notwithstandiog that the result may be obnbxious to one side or the other.
In those circumstances it would be wrong for us to guess that some affect
other than that indicated by the lanjuage therein contained was
contemplated or to add words to accompligh a different result,

Similarly, n Re Howden & Parsons (1970) 21 L. Al C 171 Arbitrator Weiler observed:

Though the arbitrator is not confined to gn overly literalistic or legalistic
reading of contract language, he must bale his decision on the sense or
purpose of the original understanding ofjthe parties, as reflected in the
language they have used. He cannot overtide the meaning which he finds
they have agreed to, and thereby deprive H;nne party of the rights to which
he is entitled, simply because be [the arbifrator] feels that the exercise of
these rights works undue hardship on the other side, and thus, perhaps,
should not have been claimed in the circumptances.
:

"
¥

Now, no doubt an arbitrator may sometinies be persuaded fo depart from

the literal meaning of the words, if such meaming lsads to an "absurd® result. The

bargeining parties were unlikely to have intenlerad an absurdity, However, "ill
:

considered results" are not sufficient cause to disléregard the plain meaning of the

words in the agreement; nor can a party be relieveﬁ:l of the ¢onsequences of what it

has agreed to, simply because it torns out 1o be iimore expensive or less efficient

than was originally anticipated. There is no 'farincip]e of interpretation that

requires an adjudicator to embrace the most 'cost-effective” reading of the

17
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Under Articles 5.3 and 5.4 the parties aré talking about PERMANENT

employment "AT Roy Thomsen" Hall, on the terms specified. There is nothing to

suggest that the parties ever intended that someor;e PERMANENTLY employed

AT Roy Thomson Hall weuld be warking over a:t Massey Hall for an extended

4

|
period. The structure and language of the clause inggests precisely the opposite:

i

namely, that the Roy Thomson house erew will l;;a permanently working at Roy

Thomson Hall - as, of course, they always have ﬁ:een. 'The words, as the union

reads them, accurately describe the business situagiion that has been in effect for

b
many years, |

b

Despite the ingenuity of employer counsr:»ﬁ's argument, I simply cannot
read the words "47 Roy Thomson Hall" to meanl"47' Magsey Hall". Not only is
that not the most obvious meaning of those words read by themselves, but it does

L
not comport with the actval situation to whichj the clause is addressed (two

distinct venues with different terms and conditions), or the way in which those
words "at Ray Thomson Hall" are used elsewhers jn the collective agreement. For
just as Article 2 distinguishes between the two buillings, so do other provisions in

the collective agreement.

B

a
|

Article 14.4 addresses " when Massey Hall or Roy Thomson Hall is

operated on a Sunday for church service...”. A.tfticle 16 begins "when Massey

I

, o . s
Hall or Roy Thomson Hall, or any porton of either is used for television

videotape or motion picture making. ..either withirf or without any building on the

|
1gi
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grounds of either at Massey Hall or Roy Thomion Hali...". Article 16.3 talks

about "sudio recording of events at Massey H

Article 16.4 mentions photographery "using Mass

all or Roy Thomson Hafl...".

izy Hall or Roy Thomson Hall,

or any portion of either...". Similarly Article 16.6 {avolves the "use of the stage at

either Massey Hall or Roy Thomson Hall before gr after a stage program for the

purposes of posed shots...". Article 16.07 begin

=

5 "When the manager sublets,

leases or loans either Massey Hall or Roy Thomson Hall or any portion thereof

..". Article 16.8 begins "When Massey Hall or Roly Thomson Hall or any portion

of either is used for television...". Article 18 waé?rns employees about "biinging

intoxicating beverages into Massey Hall or Roy Tht%rmsoﬂ Hall...", And so on.

£

y
In each of these instances (and there are utlﬁers) the parties are referring to,

and distinguishing, a separate building, facility ang
parties have used the words "at", "in", or "within
concert hall, they are making a geographic or i

talking about the particular building in question.

| performance space. When the
', followed by the name of the

astitutional reference: they are

Accordingly, I cannot accept the employer's submission that the Roy

Thomson house crew should be considered to be employed or working,

permanently, at Roy Thomson Hall, when they arelin fact expected to be working

1
on a regular basis for a mumber of weeks at Mass;%:y Hall, and will not be working

at Roy Thomson Hall at all. However elastic the word "at" may be, I do not think

that it can be stretched this far.

20
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When Article 5 is read in its entirety, and il context, it seems to me that it
means precisely what it appears to say: that there will be one individual employed
on a permanent basis (situated) at the Massey Hlf:a[l building, with certain wage
guarantees; and there will be another four addiii :;nal individuals employed on a
permanent bais (situated) at the Roy Thomson Hill building, with different wage

guarantees, That is the assignment that has been ity place been for many years, and

it is what the parties have agreed to maintain, iL

Although I reach this conclusion with som%: with some reluctance because
of the operational consequences for the employer,; L I agree with the union that the

individuals "permanently employed" AT Roy Thc!mson Hall, cannot be assigned

f

I

to work at Massey Hall.

#

I also agree with the union that the indw%duals permanently employed ut
L

Roy Thomson Hall are entitled to the wage guarantees spelled out in Articles 5.4

i

and 5.5 - even though they may not be as autivcly{or intensively employed as they

normally are, and they may not be doing the samef:things that they normally do. In
my view, these terms of the collective agreemen{t are not linked to a particular
volume or kind of work. Indeed, the very na ;urc of a puaranteed minimum
amount of pay, is that it will be forthcoming rega;"dles.r of whether the employees

are actively engaged or "busy” for the number of weeks stipulated.

21
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In my view, these articles generate a pay obligation, not a work obligation;

and for the reasons outlined above, it is an obligatihn that pertains to employses at

Roy Thomson Hall, i
r

E
¢
This does not mean that the four emploljees are going to be paid for

"doing nothing". The union concedes that they Gaﬂ;inot do their "normal work", so
J

the employer can assign them whatever work is lavailable, or could usefully be

|

done - even if it is not what they typically do. Hipwever, I agree with the union
that the obligation to work and the payment guajantee pertain to Roy Thomson
Hall. The employer cannot direct these employees|to work at Massey Hall for the

next few months, while the TSO is performing therd,
For the foregoing reasons, the union's grievince succeeds.

In accordance with the agreement of the parties, I will remain seized in the

il

event that there is any dispute about the amount oficompensetion [if any] to which

!
]
|

individual employess may be entitled.

Dated at Toronto, this 7" Day of April, 2002. !

MeonSds

"R.O. F,MacDuwell“

R.0O. MacDovell (sole arbitrator)

[}
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